
  
 

 

 

IN CASE YOU MISSED IT – November 2022 

By Ellen S. Brody, JD, CPA, Esq. 

Almost every day, federal and state courts issue opinions that affect taxpayers. The IRS and state 
taxing authorities also publish guidance on myriad topics.  

Each month, this column will review a selection of recent court cases or guidance that tax 
professionals should know about when advising their clients and preparing tax returns.  

For more extensive detail on any of these items, please feel free to reach out to the author.  

Schweizer – Limits of the “reasonable cause” defense. 

As discussed frequently in this column, courts often look to whether a taxpayer's reliance on a return 

preparer was reasonable.  

Schweizer demonstrates some of the limits on the reasonable cause defense, focusing on whether such 

advice was actually received and relied on, and also reviewing the taxpayer himself as what is 

reasonable for one taxpayer may not be reasonable for another. This case involved the eligibility for 

a charitable contribution deduction. Failure to comply with the detailed procedural requirements of 

Code sec. 170 and the regulations thereunder for the contribution of property other than money that 

is valued at excess of $5,000 results in the denial of a charitable contribution deduction. Code sec. 

170(f)(11)(A)(ii)(II) provides that the deduction will not be denied if the failure to comply with the 

procedural requirements was due to reasonable cause and not to willful neglect.  

Taxpayer was born in Germany to parents who were both artists. While he attended a prestigious 

German university, where he studied law and passed Germany’s rigorous equivalent to the bar exam, 

his main interest was art. He completed an internship in New York City with Sotheby’s after law 

school. He then returned to Germany and began graduate work in law. Five years later, in 2006, he 

returned to New York to work for Sotheby’s in the auction house’s African art department.  

During 2006–2015, he served as Sotheby’s Director of African and Oceanic Art, evaluating African 

art and estimating its value. He regularly gave customers estimates of what their art would sell for at 

auction. In addition, he often worked with Sotheby’s appraisal department to provide customers 

with formal appraisals of the fair market value (FMV) of their work. 

Taxpayer began filing U.S. tax returns in 2007. He often claimed a charitable deduction for the 

donation of African art to museums. These deductions included amounts for the donation of a work 

https://www.leagle.com/decision/intco20221006d15
https://www.law.cornell.edu/uscode/text/26/170
https://www.law.cornell.edu/uscode/text/26/170
https://www.law.cornell.edu/uscode/text/26/170


  
 

valued at $60,000 in 2007, one work valued at $100,000 in 2009, and another valued at $5,000 in 

2010.  

In 2011, Taxpayer made a sizable donation to the Minneapolis Institute of Art (MIA), donating a 

Dogon sculpture that he had acquired in Paris for $100,000 in 2003. With the help of his tax 

preparer, he requested a Statement of Value (SOV) from the IRS’ Art Appraisal Service (AAS). The 

submitted SOV request included an appraisal from a New York dealer of African art, which valued 

the work at $600,000. However, the dealer was not a certified appraiser and admitted this was the 

only appraisal he had ever done.  

The tax preparer submitted the SOV package to the AAS with a substantially complete Form 8283 

(Noncash Charitable Contributions) included. The Form 8283 reported a $600,000 value for the 

sculpture. The document included signatures but from the appraiser and from the MIA 

acknowledging receipt of the gift.  

As the AAS had not responded by the due date of his return, Taxpayer filed his income tax return 

using his proposed valuation of $600,000, and claimed a deduction of $406,395, his maximum 

allowable charitable deduction for that year. Attached to his return was a partially completed Form 

8283 that contained numerous egregious errors. The Dogon sculpture, which Taxpayer claimed was 

worth $600,000, was included on the line meant for gifts of $5,000 or less. Form 8283 noted that a 

appraisal was not attached, and the required signatures of the appraiser and the MIA were left blank.  

Taxpayer testified that he had visited the accounting firm and reviewed the return with the tax 

preparer prior to its filing. He testified that he specifically questioned the tax preparer about the 

incomplete Form 8283, who allegedly told him that he did not need to attach an appraisal since “the 

IRS already had it – or has it” as part of the SOV request that had previously been submitted to the 

AAS. However, not only did the tax preparer not confirm this during his testimonydescription of 

the property would be attached, but there was no attachment. Furthermore, the, but the taxpayer's 

lawyers did not even ask him any direct questions about whether or not he had provided such 

advice. He did not remember any specifics of preparing the 2011 tax return, which he had worked 

on 11 years before the trial, but he did testify that he would not have filed a tax return with an 

incomplete Form 8283. The court found the tax preparer’s testimony on this point plausible, thereby 

rejecting Taxpayer’s uncorroborated assertion that he had received advice from his preparer to the 

contrary. The Court did not believe that a tax preparer with his knowledge and experience would 

make the egregious errors that the defective Form 8283 had exhibited (i.e., not attaching the 

description of the property after writing "SEE ATTACHED" in big capital letters on the Form).  

The Court went on to hold that even if Taxpayer could have established that he received and relied 

on this advice, his reliance would not have been reasonable. As the Court noted, “blind reliance on a 

return preparer is not a defense.” Instead, where a taxpayer has received advice from a return 

preparer, the Court must determine whether that taxpayer’s “experience, knowledge, and education” 

would make reliance on that advice reasonable.  

Taxpayer’s profile as a highly educated student of the law with significant experience in the art world 

worked against him. He had successfully claimed charitable deductions for donations of fine art in 

the past that required the submission of properly completed Forms 8283. In this case, he had 

personally gathered signatures for the copy of the Form 8283 that was included in the request for 



  
 

the SOV that was submitted to the AAS. The mistakes on the Form 8283, including marking the 

donation on the line meant for gifts of less than $5,000, failing to include a noted attachment, and 

failing to get the required signatures were so egregious that even someone without Taxpayer's 

education, experience, and intelligence should have noticed them. 

The court reiterated: "Taxpayers have a duty to review their returns before signing and filing them, 

and the duty of filing accurate returns cannot be avoided by placing responsibility on a tax return 

preparer." 

Taxpayer was denied his $406,395 deduction. 

Takeaway: Where clients hope to rely on the advice of a tax preparer to establish a reasonable cause 

defense, there should be reliable, written evidence that this advice was actually given and relied on. 

Sophisticated taxpayers cannot simply claim to rely on their tax preparer. 

______________________________________________________________________________ 

IR-2022-187 - Cybersecurity reminder 

Every day, it seems that reminders come out about upping one's cybersecurity measures. The Service 

recently published yet another reminder in IR-2022-187. Although most of these points seem 

obvious, it is always good to repeat them. A tax return preparer must take measures to protect the 

computer records and personal information of all of the taxpayers whose returns they prepare. 

A few simple suggestions are: 

1) Recognize and avoid scams. They now come by e-mail, fake social media profiles, phone calls 

and texts. Thieves often pretend to be IRS agents or collection organizations. Remember not 

to click on links or download attachments from unknown senders without verifying first. 

2) Never overshare. Be it on social media or in an e-mail, publishing too much personal 

information like birthdates, addresses, age, children, etc. and especially financial information 

such as bank account and Social Security numbers makes the scammer’s job that much 

easier. 

3) Public Wi-Fi networks. As tempting as it is to connect to the Wi-Fi in a mall or coffee shop, 

cybercriminals can easily intercept personal information that is shared along public networks.  

4) Use security software and anti-virus protections. Simple but obvious steps include making sure that 

the security software is turned on, updated, and used on all devices. Use encryption software 

programs for sensitive files. The Service suggests enabling two-factor or multi-factor 

authentication for business, personal and online accounts, but note that recent studies show 

that even this is not safe enough. Biometrics appear to be the future of computer safety. 

____________________________________________________________________ 

 

IR-2022-189 – Forms 1099-K 

 

In prior years, Form 1099-K was issued for third-party payment network transactions when 

the taxpayer engaged in more than 200 transactions for the year and the aggregate amount of 

the funds exchanged in such transactions exceeded $20,000. Starting in 2022, a single 

transaction exceeding $600 will trigger the issuance of a 1099-K; this will greatly impact 

https://www.irs.gov/newsroom/during-national-cybersecurity-month-irs-and-security-summit-partners-offer-tips
https://www.irs.gov/newsroom/reminder-service-providers-others-may-receive-1099-ks-for-sales-over-600-in-early-2023


  
 

taxpayers that earn income from selling goods and or providing services. Although the tax 

treatment of these payments is not changing, it is a major revamping of the reporting of such 

payments. The Service points out that this lower information reporting threshold should 

make it much easier for taxpayers to keep track of the amounts they receive as income 

during the year. 

 

Takeaway: Although the Service acknowledges that amounts received through third-party 

payment applications from friends and relatives as personal gifts or reimbursements for 

personal expenses is not taxable, taxpayers will have to make sure they have documents 

and/or explanations ready as to why the receipts of such amounts are not taxable income if 

questioned by the Service. 

 

Ellen S. Brody, JD, CPA, Esq., is a partner at Roberts & Holland LLP. Ms. Brody can be 

reached at (212) 903-8712 or ebrody@rhtax.com. 
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