
  

 

 

 

 

 

IN CASE YOU MISSED IT – September 2021 

By Ellen S. Brody, JD, CPA, Esq. 

Almost every day, federal and state courts issue opinions that affect taxpayers. The IRS and state taxing authorities 
also publish guidance on myriad topics.  

Each month, this column will review a selection of recent court cases or guidance that tax professionals should 
know about when advising their clients and preparing tax returns.  

For more extensive detail on any of these items, please feel free to reach out to the author.  

____________________________________________________________________________ 

 

McCAFFERY v. THE UNITED STATES – Is it really that hard to use certified mail? 

It seems as if every day, the courts are deciding another case regarding timely filing, be it the filing of a petition 
with the court or a refund claim with the Service. It is amazing how many different ways taxpayer s can fail to 
establish that their filing was made timely. The rules in this area are very straightforward, with very few 
specifically enumerated exceptions. McCaffery was simply the latest case to be decided against the taxpayer. 
The issue in dispute was whether the taxpayers had timely filed the refund claim.  

Relevant legal principles: 

Code section 6511(a) states that a claim for an income tax refund must be filed by the taxpayer within the later of 
three years from the date the return was filed or two years from when the tax was paid. An untimely filed claim will 
not be paid and the taxpayer has no further recourse. Code section 6511(b)(1). In order for a claim to be timely 
filed, it must either be delivered to the Service (by hand or mail) before the filing deadline, or it must be mailed 
before the deadline in accordance with the ‘deemed delivery’ rule. The deemed delivery rule provides that when 
a return, claim or other document that is required to be submitted within a prescribed period is delivered to 
the Service by United States mail after the statutory deadline, "the date of the United States postmark stamped 
on the cover in which such return, claim, statement, or other document is mailed shall be deemed to be the 
date of delivery," assuming that the postmark's date is on or before the deadline . Code section 7502(a). 
Additionally, in lieu of using the United States Postal Service (USPS), the Code allows for the use of certain 
designated delivery services (which include specific Federal Express, DHL and UPS services). Code section 7502(f). 

The Treasury Regulations interpret this rule and explain that the taxpayer bears the risk of making sure that the 
mailing envelope has the proper postmark reflecting the date that it was mailed. If the envelope does not have a 
timely postmark, the fact that the item was deposited into a mailbox is irrelevant and the taxpayer cannot rely on 
the deemed delivery rule. Treas. Reg. section 301.7502-1(c)(1)(iii). If an envelope is mailed with an illegible 
postmark made by the USPS, the taxpayer filing the document bears the burden of proving the date that the 
postmark was made and can do so through the use of extrinsic evidence. Treas Reg. section 301.7502-1(c)(1)(iii). 

A simple way for the taxpayer to make sure that there is a proper postmark on the mailing is to send the document 
by either registered or certified mail. According to the regulations, for registered mail, the date of registration of the 
document is treated as the postmark date, and for certified mail, the date of the U.S. postmark on the receipt given 
to the taxpayer by the U.S. postal clerk is treated as the postmark date of the document. Treas. Reg. section 
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301.7502-1(c)(2). Thus, the taxpayer walks away from the postal clerk with the necessary evidence in hand to later 
prove the date of mailing.  

Facts of this case: 

The taxpayers in McCaffery timely filed their 2013 federal income tax return on April 15, 2014 showing a tax liability 
of $70,977. In April 2017, they filed an amended tax return claiming an overpayment of $69,080 for the 2013 tax 
year and requesting a refund of that overpayment. Although the Code section 6511(a) deadline for filing the refund 
claim was April 15, 2017 (three years from the date of filing of the original return), that day was a Saturday, and the 
following Monday, April 17 was a legal holiday in the District of Columbia (D.C. Emancipation Day). Code section 
7503 provides that "When the last day prescribed under authority of the internal revenue laws for performing any 
act falls on Saturday, Sunday, or a legal holiday, the performance of such act shall be considered timely if it is 
performed on the next succeeding day which is not a Saturday, Sunday, or a legal holiday.” Therefore, the taxpayers 
had until Tuesday, April 18, 2017, to file their refund claim. The Service didn’t receive the amended return until six 
days after this due date, on April 24, 2017. In a letter dated August 3, 2017, the Service disallowed the refund claim 
on the ground that it was filed untimely.   

Although the Service no longer had the original envelope mailed by the taxpayers, it was able to provide in 
support of their decision to deny the refund claim an image of the envelope that had been made when it was 
received. The image showed the taxpayers’ name and address handwritten on the top left corner, the Service's 
correct address on the center of the envelope, and four postage stamps in the top right corner. Each postage 
stamp bore the same two lines of text: "US POSTAGE $0.49" and "SOLD APR [] FIRST CLASS." Although 
the bottom-right stamp appeared to read "SOLD APR 17, 2017 FIRST CLASS," the exact dates on the other 
stamps were illegible.  

Mr. McCaffery declared that he purchased stamps and delivered their amended income tax return to the post 
office on April 17, 2017. He stated that after mailing the return, he sent an email to his accountant confirming 
delivery to the post office. Their accountant acknowledged that she received this email on April 17, 2017.  

Both the taxpayers and the Service agreed that the photocopy of the envelope provided by the Service lacked 
a legible postmark. According to the USPS, “a postmark indicates the location and date the Postal Service 
accepted custody of a mailpiece, and it cancels affixed postage.” U.S. Postal Serv., Handbook PO-408 - Area Mail 
Processing Guidelines, § 1-1 .3 (2008). The markings on the envelope mailed by the taxpayers simply did not meet 
that description. 

As explained above, the regulations provide for the use of extrinsic evidence to clarify when an item was mailed 
if there is an illegible postmark on the envelope; however, they are silent on whether similar evidence can be 
used to prove the date of mailing when there is no postmark at all. Treas. regulation section 301.7502-1. The 
taxpayers argued that they should be allowed to use extrinsic evidence to prove the date of mailing even in 
cases when the postmark is absent, but the court refused, holding that without even an il legible postmark, the 
deemed delivery rule cannot apply. The case was decided on the dispositive fact that the amended return was 
delivered to the Service after the delivery deadline, and thus was not timely. 

The judge admitted the harshness of the ruling. The taxpayer's declaration that he had timely mailed the amended 
return was not contradicted, and he even had circumstantial evidence to corroborate his declaration. The judge 
noted: “One can even imagine two filings with the same deadline mailed on the same day, one with a missing 
postmark and one with an illegible postmark, where extrinsic evidence on deemed delivery can only be 
admitted as to the latter. Like many bright-line rules, the deemed delivery rule might be simple and predictable 
to administer, but its results are not always satisfying in close cases.” Sadly, the judge insisted on a strict 
textual interpretation and the refund claim was deemed to have been filed untimely and the taxpayers ’ lawsuit 
was dismissed.  

Interestingly, the Tax Court has taken a contrary approach when a late received envelope bore no postmark. 
In Seely v. Commissioner, the issue was whether or not a petition had been timely filed with the Tax Court 
when it was received 21 days after the due date. The taxpayer claimed to have mailed it four days before the 
expiration of the filing period. The envelope had no discernible postmark, but the court allowed both parties 
to present extrinsic evidence to establish the petition's mailing date. The court found for the taxpayer, giving 
credence to the taxpayers’ attorney's sworn declaration that he mailed the petition on the date claimed and the 
average time it takes the postal service to deliver mail to the Tax Court. When the McCafferys raised this case 
as precedent, the district court judge dismissed that decision as being based on conceptual errors by the Tax 
Court and refused to make a similar determination in favor of the taxpayers here.  
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Takeaway: Taxpayers (or their accountants) should take that extra simple step of sending tax refund claims by 
registered or certified mail. What also should be obvious—but, as this author has learned from several sources, is 
not—is that the taxpayers (or accountant) should make sure to physically retain the certified or registered mail 
receipt so that they have the proof necessary to show timely mailing if the filing date is challenged in the future. 

 

 
  Ellen S. Brody, JD, CPA, Esq., is a partner at Roberts & Holland LLP. Ms. Brody can be reached at 212- 903-    
  8712 or ebrody@rhtax.com  
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