
  

IN CASE YOU MISSED IT – February 2021 

By Ellen S. Brody, JD, CPA, Esq. 

Almost every day, federal and state courts issue opinions that affect taxpayers. And the IRS and state taxing 

authorities often publish guidance on a myriad of topics.  

So, each month, this column will review a selection of recent court cases or guidance that tax professionals 

should know about when advising their clients and preparing tax returns.  

For more extensive detail on any of these items, please feel free to reach out to the author.  

Draft instructions for Schedule K-1 (Form 1065) – New items to report. 

On January 15, 2021, the IRS issued draft instructions for Form 1065 Schedule K-1. Under the "What's New" 

section were various items that return preparers must be aware of.   

 Some changes were mundane, such as the move of the description codes to the end that had 

previously been listed on page 2 of the instructions.  

 There is a new Form 15254 that must be used to revoke an IRC section 754 election. 

 Code N, Box 20 reflects new regulations for the business interest expense limitation created 

under the new IRC section 704(d) loss class effective for tax years beginning after November 

12, 2020.  This box allows for the required reporting by partnerships of business interest 

expense to partners. 

 Code AG, box 20 is for partnerships that are required to report gross receipts to their 

partners under IRC section 448(c)(2). This applies to partnership with gross receipts in 

excess of $5 million. 

 The instructions also attempted to further clarify reporting requirements for partners' capital 

accounts. 

Takeaway – The "What's New" area of the instructions is always worth a look. 

CCA_2020092514215240 – Careful attention to deadlines is required for 2019 refund claims. 

On December 31, 2020, the IRS publicly released email guidance that it had issued in September regarding 

the interaction of IRC section 7508A and the lookback period for filing a refund claim under IRC section 

6511(b)(2)(A).  

The IRS had issued Notice 2020-23 last summer providing taxpayers until July 15, 2020 to file their 2019 

returns. This postponement did not impact the date on which any withheld tax or estimated tax for 2019 was 

deemed paid, which continued to be treated as deemed paid on April 15, 2020 for calendar year taxpayers.  

Generally, IRC section 6511(a) allows taxpayers three years from the filing of their tax return to claim a 

refund. If taxpayers took advantage of the postponement provided in Notice 2020-23 and filed the 2019 

return on July 15, 2020, one might therefore assume that taxpayers had until July 17, 2023 (July 15, 2023 is a 

Saturday, so under IRC section 7503, the due date would be extended to Monday, July 17) to file a timely 

claim for refund.  

However, the time limit of IRC section 6511(b)(2)(A) allows for a refund of any amount paid within the three 

years prior to the filing of the claim plus any period of extension. According to this Chief Counsel Advice 

(CCA), the additional time for filing a return authorized under Notice 2020-23 was not an “extension” as 

provided for in IRC section 6511, but was merely a "postponement." Thus, taxpayers would have to file a 
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refund claim for any amount of withheld or estimated tax by April 17, 2023 (April 15, 2023 is also a Saturday) 

unless taxpayers had filed a valid extension request. If an extension request was filed, then taxpayers would 

have until July 17, 2023 to claim a refund.  

Takeaway – A postponement is not the same as an extension. Special attention is required to all various statute 

of limitations and due dates. 

----------------------------------------------------------------------------------------------------------------------------------------

-- 

United States v. Kelly. – Don't misrepresent your facts, especially when talking to the IRS. 

The procedural issue in this case was an attempt by a taxpayer to have his indictment dismissed. Taxpayer is a 

tax return preparer who represented a client in a civil tax audit. The IRS requested information regarding 

individuals who allegedly worked for the client’s auto repair business during tax years 2010 through 2012. The 

indictment asserted that several male employees were paid in cash and the client's girlfriend, an employee, was 

paid by check. As the client asserted that he had no employees, the IRS alleged that these payments were 

made in an attempt to evade paying payroll taxes. 

The indictment alleged that taxpayer knew about the payments to the employees and lied about them to the 

IRS revenue agent. Taxpayer allegedly said that the payments to the client’s girlfriend were simply gifts and 

also denied the existence of the other alleged employees. The IRS also alleged that taxpayer told his client 

what he said to the revenue agent so that their stories would line up, and that he “bragged” to the client’s 

defense lawyer about the lies he fabricated during the audit. 

Taxpayer was charged with one count of conspiracy to defraud the IRS under 18 U.S.C. section 371. That 

provision provides that "If two or more persons conspire either to commit any offense against the United 

States, or to defraud the United States, or any agency thereof in any manner or for any purpose, and one or 

more of such persons do any act to effect the object of the conspiracy, each shall be fined under this title or 

imprisoned not more than five years, or both." By allegedly lying to the auditor, taxpayer could be found to 

have defrauded the United States. 26 U.S.C. section 7212(a) states that: "Whoever corruptly … endeavors to 

intimidate or impede any officer or employee of the United States acting in an official capacity under this title, 

or in any other way corruptly … obstructs or impedes, or endeavors to obstruct or impede, the due 

administration of this title, shall, upon conviction thereof, be fined not more than $5,000, or imprisoned not 

more than 3 years, or both."  

Taxpayer argued that he didn’t conspire with the client or lie to the auditor. He claimed that after meeting 

with his client, he conducted research and determined that the payments to the girlfriend were similar to the 

holding in a Tax Court summary opinion in which the court found that money paid to a live-in girlfriend was 

a nontaxable gift.  

As a motion to dismiss an indictment is supposed to take the government’s factual assertions as true, 

taxpayer's motion had to be denied, as all of the elements of a tax conspiracy charge were present. Stay tuned 

for further developments on this matter. 

Takeaway – The IRS will pursue a case against tax practitioners who they believe lie to an auditor during an 

exam. 

-------------------------------------------------------------------------------------------------------------------------------------- 

James v. Commissioner. – Innocent spouse relief is only available to a spouse. 

https://casetext.com/case/united-states-v-kelly-309
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Taxpayer was married from 2003 until 2006. Due to a severe illness, her ex-husband lived with her in 2010 to 

help care for her and her children. He handled all of her finances and even arranged for his accountant to file 

a joint Federal income tax return for himself and taxpayer for 2010. The return claimed a refund of $11,015, 

which the IRS initially paid and deposited into his bank account. The IRS subsequently audited the 2010 joint 

tax return, and determined that they had failed to report both her unemployment compensation and his 

nonemployee compensation, as well as some interest income, resulting in a tax deficiency of $10,990, plus 

penalties and interest. Taxpayer had overpayments in 2014 and 2016 that the IRS seized and applied against 

the 2010 outstanding balance.  

In June 2017, taxpayer filed Form 8857, Request for Innocent Spouse Relief, seeking relief for both the 2010 

assessment and requesting refunds of her 2014 and 2016 overpayments. The auditor assigned to the relief 

request determined that taxpayer and her ex-husband had made an invalid joint return election on their 2010 

return because they were not married, and thus she could not qualify for innocent spouse relief.  IRC section 

6015 requires that a taxpayer file a valid joint return in order to qualify for innocent spouse relief.  In order to 

be qualified to file a joint return, taxpayers must be married as of December 31 of the year at issue.  

Not all was lost for taxpayer. As the 2010 joint return was not valid, the auditor removed taxpayer's name 

from the IRS record associated with the joint return. Additionally, the auditor allowed the refund of her 2016 

overpayment as the filing of the refund request in 2017 was timely. However, taxpayer was not entitled to a 

refund for the 2014 overpayment as she had requested the refund after the expiration of the statute of 

limitations period set forth in IRC section 6511.  Taxpayer could not obtain the refund under the theory of 

equitable relief available through an innocent spouse claim because taxpayers were not married. 

Takeaway – Only people married as of December 31 of the taxable year can file joint returns. an incorrect 

joint return cannot be corrected with an innocent spouse defense. 

Ramey v. Commissioner - Is there proper mailing to a shared office address? 

Taxpayer received a levy notice from the IRS just before the expiration of the 30-day period in which he 

could file a collections due process (CDP) request protesting the proposed levy. The notice was actually 

delivered to taxpayer's address, but because multiple businesses were located at the same address, it did not 

get to him for a while. He submitted a request for a CDP hearing 4 days after the 30-day period had expired.  

The IRS denied his CDP request as untimely, but IRS Appeals allowed him an administrative "equivalent 

hearing" instead. He challenged the unfavorable decision from that hearing in Tax Court. The IRS argued that 

Tax Court had no jurisdiction, as taxpayer had no right to appeal to Tax Court without receiving a CDP 

determination. IRC section 6330(d) gives the taxpayer the right to appeal a CDP determination to Tax Court. 

Because taxpayer did not file the CDP request within the 30-day period, the IRS argued he did not have an 

appealable section 6330 determination. 

The question before the court was thus whether the notice of intent to levy was properly sent to taxpayer to 

start the running of the 30-day period for requesting a hearing under IRC section 6330, even though the 

USPS letter carrier left the notice at the proper address, but with someone who neither worked for taxpayer, 

nor was authorized to receive mail on the taxpayer’s behalf. 

IRC section 6330(a)(2) provides three methods for the IRS to provide a taxpayer with notice of its intent to 

levy and taxpayer’s right to a hearing: (1) the notice may be given in person; (2) it may be left at taxpayer’s 

dwelling or usual place of business; or (3) it may be sent by certified or registered mail, return receipt 

requested, to taxpayer’s last known address. As the court noted, this third method discusses the sending of 

the notice by certified or registered mail and has no requirement that taxpayer actually receive the notice. The 
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court stated that the obligation of the IRS under this method of service is to place a properly addressed notice 

in the hands of the USPS.  

The USPS delivered the notice to the address that taxpayer had provided to the IRS, which he admitted was 

his proper address. Taxpayer’s main argument was that multiple businesses use that address, so mail might be 

accepted by the wrong person—yet as the court noted, taxpayer chose this address and this way of doing 

business. He provided an address shared by multiple businesses on his tax return, so the court held that he 

cannot then complain when the IRS uses that very same address to reach out to him. 

Therefore, the court held that as the notice was properly mailed and taxpayer's CDP request was untimely, 

the Tax Court did not have jurisdiction to hear his underlying arguments. The court did point out that 

taxpayer could still have judicial review of his underlying tax obligations by paying the amounts at issue, filing 

a refund request, and then disputing any denial of that request in the appropriate Federal District Court or the 

Court of Federal Claims.  

Takeaway – So many jurisdictional issues revolve around the timely response to IRS notices. In these days 

when there are few documents still being sent by physical mail, it is important to remember that this is how 

federal and state tax notices are issued. 

 

Ellen S. Brody, JD, CPA, Esq., is a partner at Roberts & Holland LLP. Ms. Brody can be reached at 212- 

903- 8712 or ebrody@rhtax.com. 

 

  

 


