
  

IN CASE YOU MISSED IT – November 2020 
 
By Ellen S. Brody, JD, CPA, Esq. 

 
Almost every day, federal and state courts issue opinions that affect taxpayers. The IRS and state 
taxing authorities often publish guidance on a myriad of topics.  
 
So each month, this column will review a selection of recent court cases or guidance that tax 
professionals should know about when advising their clients and preparing tax returns.  
 
For more extensive detail on any of these items, please feel free to reach out to the author. 
 
 
GOLDRING v. UNITED STATES OF AMERICA 

Taxpayers filed a tax return in 2010 on which they claimed a disputed amount as capital gain rather than 
interest. They were aware that this position might be challenged by the IRS; in a misguided attempt to avoid 
interest charges in the event they lost the argument, upon the advice of their accountants, they paid an 
amount in excess of their full potential underpayment ($5,250,549) with their 2010 tax return and then elected 
to carry forward this overpayment to each succeeding tax year. On April 13, 2020, the U.S. District  Court 
issued an order granting the government's motion for summary judgment finding that the $26,252,741.22 in 
dispute was in fact properly classified as interest, rather than as a payment in exchange for a capital asset, and 
should therefore be taxed as gross income. The IRS promptly assessed the deficiency in tax, and assessed 
interest in the amount of $603,335 on the 2010 underpayment.  

Taxpayers dispute the assessment of interest, claiming the IRS had continuously possessed and controlled 
funds in a sufficient amount to satisfy the 2010 underpayment of tax and, therefore, this suspended the 
running of interest on their underpayment from April 15, 2011, the due date of the 2010 return. They 
continually maintained excess payments and deposits with the IRS in amounts exceeding their current year 
tax liabilities and the potential underpayment attributable to a recharacterization of the 2010 disputed amount. 

The government argued that the IRS did not possess or exercise unfettered control over the overpayment 
arising in 2010. As the government explained the facts, taxpayers elected to apply the entire overpayment 
arising from 2010 to their estimated income taxes for 2011. Such payment of their 2011 estimated taxes was 
deemed paid on April 15, 2012 (the due date of their 2011 return). Upon the application of the 2011 
estimated tax payment, the credit elect overpayment left the taxpayer's 2010 tax account and moved to their 
2011 tax account. It was no longer available to offset any underpayment that could arise for 2010, and 
therefore could not suspend the running of interest on any such underpayment. 
 
Code Sec. 6601(a) provides that if any amount of tax is not paid on or before the last date prescribed for 
payment, interest shall be paid on the amount of the underpayment for the period from such last date of 
payment to the date that it is actually paid. Code Sec. 6402(a) authorizes the IRS to credit the amount of any 
overpayment of tax, including any interest allowed thereon, against any outstanding liability in respect of a tax 
owed by the person making the overpayment, and refund any balance of said overpayment to such person. 
Code Sec. 6402(b) allows a taxpayer the option to request a refund of the overpayment shown on a return, or 
alternatively, to elect to apply the overpayment to his or her estimated income tax for the following tax 
year. However, if a taxpayer elects to apply all or part of an overpayment as a payment of estimated income 
tax for the succeeding tax year, no interest accrues on the portion of the overpayment so credited. The 
election to apply an overpayment of tax shown on a return to estimated tax for the succeeding tax year is 
irrevocable and binding on both the taxpayer and the IRS. Code Sec. 6513(d) provides that the credit against 
estimated tax is considered as a payment of the income tax for the succeeding taxable year, and the taxpayer 

https://casetext.com/case/goldring-v-united-states-1?PHONE_NUMBER_GROUP=P&sort=relevance&type=case&resultsNav=false&tab=keyword
https://www.law.cornell.edu/uscode/text/26/6601
https://www.law.cornell.edu/uscode/text/26/6402
https://www.law.cornell.edu/uscode/text/26/6513


  

can no longer make a claim for credit or refund of such amount for the taxable year in which the 
overpayment arises. Conversely, the IRS cannot offset the overpayment against any additional tax for the year 
in which the overpayment arose.  

Thus, as taxpayers elected to apply their 2010 overpayment to each succeeding tax year, the court held that 
they failed to establish that the IRS possessed and controlled funds such that the running of interest should 
be suspended. The overpayment was unavailable to offset their underpayment of tax for 2010, and the 
government was entitled to summary judgment as a matter of law. 
 

Takeaway: Once an overpayment is applied to a succeeding tax year, a taxpayer cannot later argue that it 
should apply to the year in which it arose to stop interest from accruing. 

_________________________________________________________________ 

IN RE: ZIMMER, Cite as 126 AFTR 2d 2020-XXXX, (Bktcy Ct PA), 09/08/2020 

Must a Taxpayer Claim Every Deduction or Credit He Is Entitled To? 

Taxpayer filed a return for 2016 that self-reported a tax liability of $12,064.18. The liability was not paid and 
the IRS filed a claim in taxpayer's bankruptcy proceeding. In a strange twist, other creditors in the 
bankruptcy tried to invalidate the IRS's claim on the basis that the taxpayer failed to claim foreign tax credits 
on his tax return that he was entitled to use to offset his income tax liability. They argued that as he resided 
in Canada, he was entitled to a foreign tax credit even though there was no evidence that he ever filed a 
Canadian tax return and he did not claim such a credit on his U.S. tax return. They argued that if the 
Canadian tax had been paid and the credit claimed, that the IRS' claim in the bankruptcy proceeding would 
be zero. 

While the focus of this case was on procedural matters and enforcement of a subpoena, the Court noted 
that a taxpayer is not entitled to a foreign tax credit unless it is claimed on a tax return and the 
accompanying forms or schedules, quoting the United States Tax Court: "[P]ermitting a credit for foreign 
income taxes paid or accrued is an act of grace on the part of Congress, and a taxpayer seeking to benefit 
from such a credit must prove that all the conditions upon which its allowance depends have been fulfilled." 
Wilcox v. C. I.R., 96 T.C.M. 193 [2008 RIA TC Memo ¶2008-222] (T.C. 2008). Treas. Reg. 1-905-2(a)(1) 
plainly requires a taxpayer to submit a completed Form 1116 in order to claim a foreign tax credit. 
Additionally, in order to claim the foreign tax credit, the taxpayer must have actually paid the foreign tax. See 
Treas. Reg. 1.905-2(a)(2) and (b)(2)(setting forth what records must be presented to substantiate a foreign 
tax credit). 

As the taxpayer does not appear to have paid any foreign tax, and did not in fact even claim a foreign tax 
credit, the creditors argument failed and the IRS was entitled to continue to pursue its claim for unpaid 
taxes. 

Takeaway – you can lose a credit that you fail to claim timely. 

________________________________________________________ 

Interesting Glitch on the BSA Website 

 

On October 6, 2020, the Financial Crimes Enforcement Network (FinCEN) provided FBAR relief to 
taxpayers living in areas designated by the Federal Emergency Management Agency (FEMA) as qualifying 
for assistance as a result of the recent natural disasters (fires and hurricanes). These taxpayers were granted 
an extension from the normal October 15 deadline to December 31, 2020 to file any required FBARs. The 
guidance stated that they would also extend relief to taxpayers outside the affected areas if their books and 
records were within the affected areas.  

https://www.fincen.gov/sites/default/files/shared/Notice-Extend%20FBAR%20Due%20Date%20for%202020%20Disaster%20Victims-Final%2020201005.pdf


  

 

On October 14, FinCEN issued another post that stated:  

"The FBAR deadline for Federal tax year 2019 has been moved from 15 Oct 2020 to 31 Dec 2020. If you 
have any questions regarding this notice, please contact the BSA E-Filing Help Desk."  

This language appeared to apply to all filers of the FBAR; doubtless, practitioners and taxpayers relied on 
such relief and were elated to delay filing the FBAR on October 15 if they were not ready to do so.  

On October 15, however, the announcement of the extension to December 31, 2020, was mysteriously 
removed from FinCEN’s website. At approximately 4:30 pm Eastern time, FinCEN sent an email blast that 
its announcement on October 14, 2020 extending the deadline for FBARs was incorrect. The new post read: 

"An October 14, 2020 posting on the BSA E-Filing website implied a filing extension for all Report of 
Foreign Bank and Financial Accounts (FBAR) filers until December 31, 2020. The extension until 
December 31, 2020 is only available for victims of recent natural disasters." 

FinCEN realized that filers who relied on the October 14 announcement would have strong reasonable 
cause arguments to avoid penalties for their late FBAR filings. So one more change was made; on October 
16, FinCEN announced: 

"FinCEN apologizes for the error and any confusion this has caused, and has coordinated with the IRS to 
address the concerns of filers who may have missed their filing deadline due to the October 14, 2020 
message. 

Filers who file their 2019 calendar year FBAR by October 31, 2020 will be deemed to have timely filed. As set 
out in the October 6 notice, FBAR filers impacted by recent natural disasters continue to have until 
December 31, 2020 to file their FBARs."  
 
Thus, all taxpayers had until October 31, 2020 to file the FBAR. 
 
Takeaway: This is a combination of the proverb “no good deed goes unpunished,” with a reminder to 
carefully proofread all your announcements. 
 

 

Ellen S. Brody, JD, CPA, Esq., is a partner at Roberts & Holland LLP. Ms. Brody can be reached at 212- 
903- 8712 or ebrody@rhtax.com. 
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