
  

IN CASE YOU MISSED IT – June 2022 

By Ellen S. Brody, JD, CPA, Esq. and Manny Grossman, JD, Esq. 

 

Almost every day, federal and state courts issue opinions that affect taxpayers. The IRS and state 

taxing authorities also publish guidance on myriad topics.  

Each month, this column will review a selection of recent court cases or guidance that tax 

professionals should know about when advising their clients and preparing tax returns.  

For more extensive detail on any of these items, please feel free to reach out to the authors.  

Seaview Trading, LLC – What Does it Mean to "File a Return?"  

In a recent decision, the Court of Appeals for the Ninth Circuit ruled that a taxpayer who never 

submitted its 2001 tax return to the proper IRS Service Center, but later submitted a copy of a 

signed return to an examiner who requested it, was considered to have“filed a return” for 

purposes of triggering the running of the statute of limitations.  The Ninth Circuit’s decision in 

Seaview Trading, LLC, reversed the Tax Court and appears to create a circuit split with the 

Fourth, Sixth, Eighth and Eleventh Circuits, which have held differently on this issue. 

Seaview Trading, LLC, the taxpayer, claimed that it had timely mailed its 2001 Form 1065 to the 

IRS Service Center in Ogden, Utah, as required by the form instructions. In 2005, an IRS 

revenue agent sent Seaview a letter stating that the IRS had never received the 2001 return; 

enquiring as to whether Seaview had in fact filed a 2001 return; and requesting that Seaview 

provide, if able to do so, copies of any filed return and evidence of filing.Seaview sent the agent 

copies of a signed 2001 Form 1065 and a certified mailing receipt that, it claimed, demonstrated 

timely mailing of the return in 2002. The IRS then opened an examination of the return, which 

claimed over $35 million in losses from a tax shelter transaction. In 2010, the IRS issued a Final 

Partnership Administrative Adjustment (FPAA) for 2001, denying all of the reported losses.   

Seaview challenged the FPAA in Tax Court as untimely, arguing that because it came more than 

three years since Seaview had sent the revenue agent the copy of its 2001 return, it was barred by 

the three-year statute of limitations imposed by Code section 6229. The IRS argued, and the Tax 

Court agreed, that faxing the revenue agent a copy of its return (and subsequently mailing a copy 

to District Counsel) did not count as “filing” the return for purposes of starting the statute of 

limitations clock under section 6229; because Seaview conceded that it could not prove that it 

had ever sent the return to the proper service center as it was required to, the statute of 

limitations had never started to run. Furthermore, the Tax Court held that the copies sent to the 

revenue agent and District Counsel did not even count as “returns.” 

The Ninth Circuit recognized that Code section 6230(i) requires that partnership returns “shall be 

filed or made at such time, in such manner, and at such place as may be prescribed in 

regulations.” The regulations, in turn, require that partnership returns be “filed with the service 

center prescribed in the relevant IRS revenue procedure, publication, form, or instructions to the 

form,” which in this case meant the Ogden service center. Treas. Reg. section 1.6031(a)-1(e). 

https://casetext.com/case/seaview-trading-llc-v-commr-of-internal-revenue
https://codes.findlaw.com/us/title-26-internal-revenue-code/26-usc-sect-6229.html
https://codes.findlaw.com/us/title-26-internal-revenue-code/26-usc-sect-6230.html
https://www.law.cornell.edu/cfr/text/26/1.6031(a)-1


  

However, the Court reasoned, the fact that the Code imposes requirements in order for a filing to 

be compliant and timely does not mean that a noncompliant or non-timely filing is not a filing.  

In fact, the Court said, while the Code imposes requirements for proper filing, the Code never 

actually defines the term “filing,” and in any case does not explicitly limit the term to a filing 

that is timely and that meets all of the Code's requirements.   

The Court therefore considered the plain meaning of the term “filing.” The Court cited the 

Supreme Court in United States v. Lombardo, which noted that “[t]he word ‘file’” is derived 

from the Latin word ‘filum,’ and relates to the ancient practice of placing papers on a thread or 

wire for safekeeping and ready reference,” and that “[a] paper is filed when it is delivered to the 

proper official and by him received and filed.” The Court accordingly held that “based on the 

ordinary meaning of ‘filing,’. . .  a delinquent partnership return is ‘filed’ under § 6229(a) when 

an IRS official authorized to obtain and process a delinquent return asks a partnership for such a 

return, the partnership delivers the return to the IRS official in the manner requested, and the IRS 

official receives the return.” 

The Court seemed to find it particularly offensive that the Service's position that Seaview did not 

file its return when it submitted a copy to the revenue agent was contradicted by numerous 

internal Service documents. The Court cited the Internal Revenue Manual, an IRS Policy 

Statement, and an IRS Office of Chief Counsel advice memorandum, all of which confirmed that 

the Service itself considers a return to be filed when delivered to an authorized Service official.  

The Service, for its part, did not deny that its own internal guidance conflicted with its position 

in this case, but simply argued that its internal guidance was not binding. Although the Court 

recognized that internal Service guidance is not binding, the Court nevertheless found the 

Service guidance relevant to interpreting the term “filing” as used in the Code and regulations, 

and noted the unfairness of the Service “direct[ing] taxpayers to submit delinquent returns to its 

authorized officials, while maintaining the power to unilaterally decide whether the returns are 

'filed' for statute-of-limitations purposes.” 

The Court also addressed the Tax Court's position that Seaview apparently did not intend its 

submission to the revenue agent to constitute the filing of a return, because Seaview was 

implicitly claiming that the return had been previously filed in 2002—as evidenced by the copy 

of a mailing receipt from 2002 that Seaview included with the copy of its return sent to the 

revenue agent. The Court, citing the Supreme Court in Badaracco v. Commissioner, held that 

whether a document is a return is based on an objective inquiry, not the subjective intent of the 

filer. Under the Badaracco standard, the relevant factors are whether the documents “purported 

to be returns, were sworn to as such, and appeared on their faces to constitute endeavors to 

satisfy the law.” The Court also referred to the similar “widely accepted” test described in Beard 

v. Commissioner, which requires that (1) the document must purport to be a return; (2) it must be 

executed under penalty of perjury; (3) it must contain sufficient data to allow calculation of tax; 

and (4) it must represent an honest and reasonable attempt to satisfy the requirements of the tax 

law. 

Here, the Court found that the fact that Seaview supplied the copy of its return promptly after the 

IRS informed Seaview that it had not previously received the return and requested that Seaview 

https://supreme.justia.com/cases/federal/us/241/73/
https://supreme.justia.com/cases/federal/us/464/386/
https://casetext.com/case/beard-v-commr-of-internal-revenue-4
https://casetext.com/case/beard-v-commr-of-internal-revenue-4


  

provide a copy of its return meant that factors (1) and (4) of the Beard test were satisfied. Factor 

(3) was demonstrably satisfied by the detailed information included in the copy of the return, 

which enabled the IRS to complete its audit and make adjustments to Seaview's return. The IRS 

argued that factor (2)—the requirement that the return be executed under penalty of perjury—

was not satisfied, because the submitted copies of the return did not bear original “wet” 

signatures. The Court, however, held that there is no requirement under the Code or regulations 

for a return to bear an original signature, noting (again!) that even the IRS Office of Chief 

Counsel has opined that the signature requirement may be “satisfied by a faxed copy of a 

taxpayer's manual signature if the taxpayer adopts the faxed copy as his or her signature for 

purposes of the return.” 

A vigorous and lengthy dissent argued that the because the Code, in conjunction with the 

regulations, specifies a mandatory place for filing a tax return, the submission of a return that 

does not comply with that requirement cannot qualify as the filing of a return for purposes of the 

statute of limitations. The dissent further argued that the majority's position is inconsistent not 

only with various other circuits and tax court opinions, but also with Supreme Court precedent 

that holds that taxpayers must meticulously comply with filing requirements to benefit from the 

statute of limitations, and that the statute of limitations should be strictly construed in favor of 

the government. Lucas v. Pilliod Lumber Co.; Badaracco. 

The majority opinion briefly suggests that the out-of-circuit cases are not necessarily inconsistent 

with its holding in this case. (None of those cases involved an IRS officer requesting a return 

from the taxpayer.) But even so, it still seems fair to say that this case represents something of a 

departure from much of the prior case law. It therefore remains to be seen whether any other 

circuits will follow the Ninth Circuit's lead, or whether the Supreme Court will step in to provide 

clarity in this area. 

Takeaway: Until this issue is finally decided by the Supreme Court, if a taxpayer is told that their 

return has not been filed, it would be safer to send copies both to the revenue agent and the 

appropriate service enter to make sure all formalities are satisfied.  
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